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Promoting Change Through Journalism
 

 

The Daily Journal is California’s premier legal newspaper.  It is read by thousands of lawyers,
judges, and legislators throughout the state.  The Daily Journal provides an ideal forum to publish
commentaries on current political, legal, and social issues being addressed in court or being
discussed in the Legislature.

Spectrum Institute launched a project in 2014 to reform the limited conservatorship system in
California.  Our research disclosed that the system was dysfunctional and that the rights of people
with intellectual and developmental disabilities were being systematically violated by the courts and
by the court-appointed attorneys assigned to represent them in these proceedings.

The Daily Journal carried a news story about our presentation to the Judicial Council of California
in November 2014.  We experienced a lukewarm reception from the Probate and Mental Health
Advisory Committee – an advisory body within the Judicial Branch that, due to budget and staffing
concerns, was cool to our request for a thorough review of the limited conservatorship system.  

With our optimism for judicial support dampened by this experience, we started a long journey
seeking reform – taking our case to federal, state, and local officials and agencies that had any
potential jurisdiction over even a part of this system.  From 2014 through 2016, at the state level we
went to the Chief Justice, Supreme Court, Senate Judiciary Committee, Assembly Judiciary
Committee, California Attorney General, Department of Developmental Services, and State Council
on Developmental Disabilities.  We filed a voting rights complaint with the United States
Department of Justice which resulted in an formal investigation of the state.  We filed a second
complaint with the DOJ about ADA-noncompliant legal services for proposed limited conservatees. 
That complaint is still pending.  We approached the  County Board of Supervisors, the Superior
Court, and the County Bar Association to remedy the situation in Los Angeles County.  So far, none
of this outreach has yielded any meaningful  change in the system.

This year we have expanded our outreach to the Department of Fair Employment and Housing due
to its jurisdiction to investigate ADA violations by state and local entities.  We paid a visit to the
Office of the Governor.  We had meetings with the chair of the Assembly Judiciary Committee and
officials at the Department of Developmental Services and its supervisory Health and Human
Services Agency.  We have also had communications with officials at the State Bar of California.

In our outreach efforts, we have not only documented problems but have proposed reasonable
solutions.  Despite ongoing bureaucratic resistance, we anticipate some progress to occur this year. 
Positive changes to the system are more likely if there is a growing chorus of support for our efforts. 

During the last few years, attorney Thomas F. Coleman has written commentaries about the
problems that people with developmental disabilities experience in these proceedings.  His
commentaries, which have been published on the op-ed pages of Daily Journal,  are contained in this
booklet.  Coleman is the legal director of Spectrum Institute, a nonprofit organization promoting
equal rights and justice for people with intellectual and developmental disabilities.  His work on
these issues builds on more than four decades of equal rights advocacy for other civil rights causes.

  

Spectrum Institute
9420 Reseda Blvd. #240, Los Angeles, CA 91324 / (818) 230-5156

www.spectruminsitute.org • tomcoleman@spectruminstitute.org 



Judicial committee may recommend training 
changes in conservatorship matters 

Judicial committee mulls whether to 
recommend that the state revamp training 

by Paul Jones, Staff Writer

SAN FRANCISCO - A judicial committee may
recommend the state revamp judge and attorney
training in the wake of a disability rights group's
allegations of problems with how California courts
award parents and guardians control over
developmentally disabled people. 

That's the potential upshot of a meeting Friday by
the Judicial Council's Probate and Mental Health
Advisory Committee, where judges heard from
attorney and disability rights advocate Thomas F.
Coleman of the nonprofit Disability and Abuse
Project. Coleman said he's uncovered numerous
problems with the handling of conservatorship
cases, and he wants a special task force to
investigate alleged conflicts of interest in the manner
in which courts treat developmentally disabled
parties. 

Conservatorship cases involve courts granting legal
authority to guardians to take control over elements
of a person's life, such as medical and financial
matters. Developmentally disabled people are often
subject to conservatorship cases when they reach
legal adulthood and parents seek to continue caring
for them. But some disability rights advocates,
including Coleman's group, complain disabled
people's rights are often undermined in court. 

Specifically, Coleman claimed he has found
problems in Los Angeles County Superior Court that
include the court's decision to end the use of
independent investigators who verify if a
developmentally disabled person needs to be taken
care of, and to what extent. He also said attorneys
who are hired by courts to represent disabled parties

are pushed to provide sensitive information about
their clients to the court in order to speedily resolve
conservatorship matters. 

"Any attorney is supposed to represent their clients'
wishes and protect their clients' rights. These
attorneys don't do that," he said. "A local court rule
tells them they have a secondary duty ... to help the
court resolve the cases ... They gather information
about their clients' strengths, weaknesses, abilities
and inabilities" and then present potentially
damaging information to the court. 

Statewide, Coleman said regional centers set up to
assist disabled people are poorly equipped to provide
important information about parties in
conservatorship cases. 

Contra Costa County Superior Court Judge John
Sugiyama chairs the Probate and Mental Health
Advisory Committee. Despite the Disability and
Abuse Project's goal for a statewide task force to
review court practices in conservatorship cases,
Sugiyama and other judges said the money wasn't
available, and indicated the committee wouldn't
recommend such a task force to the Judicial Council.
However, Sugiyama said he wanted to pursue the
possibility of altering training for judges and
attorneys to highlight some of the issues raised by
Coleman. 

"As you're aware, being a lawyer facing courtrooms
that are being darkened, staff members that are being
laid off, it's going to be very difficult for the judicial
branch to find money to support a task force,"
Sugiyama said, urging Coleman to pursue the idea
with lawmakers. 
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However, "This is what I suggest - one thing we can
do immediately pertains to the training of judicial
officers and court-appointed counsel," Sugiyama
said. "That is something we can enforce. We can
impose the requirement on judges overseeing limited
conservatorships and court-appointed counsel." 

The commission members also suggested pursuing
new standards for regional centers, whose reports
can influence the outcome of conservatorship cases. 

Coleman said he'd work with the committee to
develop changes that could help address some of the
issues raised by his group. That could lead to the
judicial branch formally enacting new training
requirements to improve protection of disabled
parties' rights. 

However, outside of the meeting he said he still
wants a broader review of the conservatorship
system. 

"I feel that they are sincerely interested in seeing
reform occur in some areas," he said. But "the
powers that be should be able to find the money to
staff such a task force. A comprehensive review is
long overdue and needed." 

In 2006 the judicial branch created a task force to
look into general conservatorships, which mainly
involve senior citizens, he said. 

Coleman said he and the Disability and Abuse
Project were previously successful in pushing for
changes to state law that clarified a disabled person's
right to vote couldn't be removed simply because
they required assistance filling out a voter
registration form. AB 1311 was signed by Gov. Jerry
Brown earlier this year. The group has also filed a
Department of Justice complaint more generally
alleging the state's voter competency laws amount to
literacy tests. Coleman said he might consider
pursuing a Department of Justice complaint if the
conservatorship system isn't more broadly reviewed.

" " " 

This story was published on November 17, 2014.
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Reform Long Overdue for State Conservatorship Process
 

By Thomas F. Coleman

The conservatorship process for adults with developmen-

tal disabilities is broken. There are about 40,000 such

adults currently in conservatorships in California, and

about 5,000 new cases are added to the system each

year. There are many systemic and operational problems

with the processing of these cases. 

It’s not too soon to get the number crunchers into the

conversation about “supported decision-making” and

guardianship reform.  The best laid plans by policy people

and rights advocates never gain real traction without also

having financial analysts in the mix too.

Proponents of supported decision making have been

focusing on issues of self determination and equal rights

for people with intellectual and developmental disabilities. 

The idea is that, with proper support, people with disabili-

ties have the capacity to make their own decisions

without guardianships.

Those proposing reform of adult

guardianships for people with devel-

opmental disabilities, known in  Cali-

fornia as limited conservatorships,

have been complaining that the sys-

tem has structural flaws and opera-

tional deficiencies of a magnitude that

violate constitutional guarantees and

statutory requirements.

The conversations about supported

decision-making and guardianship

reform are now moving from aca-

demic discussions and idealistic dialogues among like-

minded individuals into the realm of politics, which adds

another set of considerations.

The Disability and Abuse Project has been in contact with

the Judicial Council of California – the state agency that

makes rules, develops forms, and provides education to

judges and attorneys.  That agency is only now realizing

the seriousness of the many problems existing within the

limited conservatorship system. 

To address these problems, the Judicial Council has

designated two advisory committees to work with its

educational institute to discuss possible training pro-

grams for the judges and attorneys who process limited

conservatorship cases.  This approach is like painting an

airplane that has major mechanical problems.  In the end,

the plane looks nice, but the unfixed defects continue to

place passengers at risk.

Proponents of supported decision-making and conserva-

torship reform should insist that defective parts be

replaced and that periodic inspections be done by trained

mechanics.  Pilots and navigators also need to receive

training, plus the entire team must be accountable to

someone.

W ithout systemic changes in policies and procedures,

and without ongoing supervision and routine monitoring,

the educational programs under discussion by the

Judicial Council will be little more than cosmetic.

Budget planners need to have a seat at the table along

with judicial overseers.  Reform advocates also need to

be involved in the process of creating what should be

meaningful and lasting reform.  Ongoing discussions and

planning should be inclusive and transparent.

Evaluating supported decision-making as a less restric-

tive alternative in thousands of individual cases will cost

money.  So will the processing of conservatorship cases

if supported decision-making is not adequate to protect

vulnerable adults. 

Insuring that proposed conservatees

receive equal access to justice – as

required by the Americans with Disabili-

ties Act and by the Fourteenth Amend-

ment – will cost money too.

Budgets will need to be increased for

agencies that play or should play a role in

the limited conservatorship system.  At

the state level, that would include the

Judicial Council, the Department of De-

velopmental Services, and the system of

Regional Centers, as well as the federally-funded Disabil-

ity Rights California.

At the local level, superior courts that employ judges and

investigators will be financially affected.  County govern-

ments pay the fees of court-appointed attorneys and

public defenders.  So room should be made at the table

for presiding judges and county supervisors.

There will come a time for educational programs – but

only after decisions have been made about systemic

changes and their estimated costs.  First things first. "

Thomas F. Coleman is the legal director of the Disability

and Abuse Project of Spectrum Institute.  Contact him at:

tomcoleman@disabilityandabuse.org 

 

Published in California’s largest legal
news provider on February 5, 2015.
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Legal System Without Appeals Should Raise Eyebrows

By Thomas F. Coleman

Our legal system presupposes a considerable number of
contested hearings and a fair number of appeals. Appel-
late courts play a vital role in keeping the system honest.

Published appellate decisions create a body of case law
that instructs trial judges and the entire legal profession
about the correct interpretation of statutes and constitu-
tional mandates.  Appeals are essential to the life blood
of the legal system – judicial precedent.

Having served as a court-appointed appellate attorney for
over 15 years, I know the critical role that appellate courts
play in monitoring the activities of trial judges and attor-
neys.  Alleged errors are scrutinized on appeal and the
opinion of the appellate court determines whether the
rules were violated by the participants in the trial court.  

Knowing that proceedings are being recorded
and might be appealed can have a prophylac-
tic effect.  People are more careful when they
believe their actions may been seen by oth-
ers, especially by people in higher authority. 
The reverse is also true.  W hen people be-
lieve they are not being watched or when they
think their actions are not subject to review,
they act differently. 

I have looked at statistics published by the Los Angeles
Superior Court and by the Judicial Council of California. 
Annual reports verify that contested hearings or trials
occur in large numbers on virtually every subject matter
and every type of case.  Statistics also verify that the
Courts of Appeal in California are kept busy deciding
appeals from judgments involving child custody disputes,
divorces, civil litigation, wills and estates, juvenile de-
pendency, juvenile delinquency and criminal convictions.

Contested hearings and appeals should not only be
expected, they should be valued.  Appeals correct policy
defects and operational flaws.  They instruct judges and
attorneys on how to conduct themselves within the law. 

Now comes the kicker.  There is a category of cases that
has almost no contested hearings and virtually no
appeals – limited conservatorship proceedings for adults
with intellectual and developmental disabilities.  Some
5,000 of these cases are processed in California each
year, with 1,200 of them in Los Angeles County alone.

I found that, at least in Los Angeles, these cases are
handled with “assembly line” efficiency.  Petitions are filed
to take away the rights of adults to make decisions
regarding finances, residence, medical care, social
contacts, and sexual relations.  Opposition is rare.

Court-appointed attorneys for proposed conservatees are
given a “dual role” by local court rules.  One duty is to
help the court resolve the case.  The attorneys seem to
be very good in that role, and not so good at defending

the rights of the clients, since nearly all cases are settled
with the clients losing their decision-making rights.

These attorneys never file an appeal for their clients, so

the Court of Appeal never sees how the judges or the
attorneys handle these limited conservatorship cases. 
The probate court judges who process these cases know
their actions will not be reviewed on appeal.  

A probate judge recently told a group of court-appointed
attorneys at a training last year that they are not required
to advise clients about their right to appeal.  Attorneys are
usually released as counsel when the conservatorship
order is granted.  Clients, therefore, have no attorney to
assist them in filing an appeal.

The California Appellate Project states it has
never seen an appeal by a limited conser-
vatee.  A search of case law shows there are
no published opinions deciding appeals filed
by limited conservatees. 

Show me a legal system that has no appeals
and I will show you a rigged system.  Consider
me a whistle-blower if you wish, but this can-
not continue.  Something must be done.

One solution would be to pass a bill clarifying that a “next
friend” can file an appeal for someone who lacks compe-
tency to do it for himself or herself.  Such a proposal,
known as Gregory’s Law, is being circulated now.  

Gregory’s Law  would allow a relative or friend to file a
“next friend” appeal to challenge the orders of judges or
the conduct of appointed attorneys that infringe the rights
of limited conservatees.  Clarification is needed because
a published opinion (Conservatorship of Gregory D. 214
Cal.App.4th 62 (2013)) declared that only the limited
conservatee may appeal to complain about these issues. 

That creates a Catch 22 for limited conservatees. 
Because of the nature of their disabilities, they lack the
understanding of how to appeal.  Their appointed attor-
neys won’t appeal because it is they who surrendered the
rights of their clients.  So ongoing violations of the rights
of people with disabilities are never reviewed on appeal.

The best solution would be for attorneys to serve their
primary duty, defending the rights of their clients.  This
should be their only focus.  The court rule giving them a
secondary duty to help settle cases should be eliminated.

 

Thomas F. Coleman is the legal director of the Disability

and Abuse Project of Spectrum Institute.

 

Published in California’s largest legal
news provider on February 10, 2015.
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June 26, 2015

Deja Vu for Disability Rights at the Justice Department

By Thomas F. Coleman

One year ago I stood with other disability
rights advocates outside of the federal
courthouse in Los Angeles to announce the
filing of a voting rights complaint against
the Los Angeles County Superior
Court. After the press conference, we
walked to the office of the U.S. attorney
where we delivered evidence that the court
had been stripping conservatees of the right
to vote in violation of federal laws.

In May, the Department of
Justice notified the chief jus-
tice and the secretary of state
that a formal investigation
was being conducted, but in-
stead of focusing on Los An-
geles, the inquiry was
broadened to the entire Cali-
fornia judiciary. The state has
until June 30 to turn over scores of records
about the policies and practices of the court
in disqualifying conservatees from voting.

Today we returned to the same spot on the
sidewalk across from the federal courthouse
to make two new announcements. The first
is a follow up to the voting rights com-
plaint. The second concerns ongoing viola-
tions of the Americans with Disabilities Act
by court-appointed attorneys who represent
people with developmental disabilities in
limited conservatorship cases.

The courts have a duty to restore the voting
rights of thousands of conservatees who
lost those rights due to an illegal literacy
test used by court investigators, appointed
attorneys, and judges.

Consider the case of Gregory Demer, an
autistic 28-year-old who was disqualified
from voting 10 years ago. Although a court
investigator filed a report in 2012 stating

that Demer’s voting rights
should be restored, neither the
court-appointed attorney nor the
judge on the case responded to
that recommendation. They read
the report but did not take reme-
dial action. A similar report was
filed last year when Judge Dan-
iel Murphy was assigned to the
case. Again, neither he nor the

court-appointed attorney followed their
legal duty to have Demer’s voting rights
restored. As a result of these failures,
Demer was deprived of his right to vote for
president, governor, mayor and county
supervisor.

There are about 12,000 people with devel-
opmental disabilities who have open con-
servatorship cases in Los Angeles County
alone, not to mention the rest of the state.
Thousands of them may need to have their
voting rights restored. 
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But reform must go beyond voting rights.
More fundamental rights, such as the right
to having a competent attorney, are at stake.
The superior court does not properly train
these attorneys on the basics of disabilities
and how to effectively interact with clients
who have cognitive and communication
difficulties. Training programs have not
included segments on the legal require-
ments of the ADA. The court has not
adopted performance standards for these
attorneys, thus leaving them to comply with
the ADA or not, as they wish. Many attor-
neys are putting in five hours or less on a
case, when it would take 20 or more hours
to do a proper job.

Title II of the ADA gives public agencies,
including state and local courts, an obliga-
tion to use affirmative measures to ensure
litigants with disabilities receive access to
justice. Courts must take proactive steps to
ensure that involuntary litigants such as
proposed limited conservatees, can partici-
pate in their cases in a meaningful way.
These cases are critical for these litigants
since a judgment may take away the right to
control their finances, make medical deci-
sions, choose their friends, marry or have
intimate relations with a romantic partner.

A class action filed Friday with the DOJ
alleges that the court has been failing miser-
ably in fulfilling its duty to provide litigants
with developmental disabilities access to
justice. An independent investigation by the
DOJ should confirm those allegations.

During the Watergate scandal, “deep
throat” famously told a reporter with the
Washington Post to “follow the money” to
get to the bottom of the matter. Here, the
trail of money that funds the court-
appointed attorneys leads to the Los An-

geles County Board of Supervisors. State
judges appoint the attorneys and run the
legal services program, but the county
funds it. These supervisors should attach
strings to the funding to stop ADA viola-
tions. As the funding source for the pro-
gram, the county also has a duty under Title
II of the ADA to make sure that the pro-
gram complies with the requirements of
federal law. 

County officials and state judges must
explore ways to overcome the deficiencies
in the limited conservatorship system,
including potentially having the public
defender represent these clients and elimi-
nating private attorneys from the picture
altogether.

We have only gone to the door of the De-
partment of Justice, now twice, because the
state and local doors to political power and
the machinery of justice would not open for
us. Perhaps those in positions of judicial
power in California will open the door
when the feds come knocking again. """

Attorney Thomas F. Coleman is the Execu-
tive Director of the Disability and Guard-
ianship Project of Spectrum Institute.  He
has been using his advocacy skills for more
than 40 years to promote equal rights and
justice for populations who have historically
been subjected to discrimination.  Contact
him at: tomcoleman@spectruminstitute.org
 
 

Disability and Guardianship Project
9420 Reseda Blvd. #240
Los Angeles, CA 91324
(818) 230-5156
www.spectruminstitute.org
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Legal Services Program Appears to Violate the ADA

by Thomas F. Coleman
Los Angeles Daily Journal / August 17, 2015
http://disabilityandabuse.org/daily-journal.pdf

A legal services program operated by the
Los Angeles County Superior Court does
not appear to comply with Title II of the
Americans with Disabilities Act. Adults
with developmental disabilities are receiv-
ing deficient legal services in limited con-
servatorship proceedings.

The court operates a Probate Volunteer
Panel (PVP) from which attorneys are
appointed to represent clients who have
intellectual and developmental disabilities.
It is responsible for the deficient perfor-
mance of these attorneys be-
cause the court approves who
gets on the list, appoints them
to specific cases, reviews and
approves their fee claims,
and mandates them to attend
court-approved training
programs.

Yet the court has been willfully indifferent
to the failure of attorneys to provide effec-
tive assistance to these clients and has
knowingly allowed deficient training pro-
grams to operate for many years.

Conducting my own investigation using the
court’s computers, I discovered that
mandatory procedures to protect the rights
of proposed conservatees are frequently
waived. Optional procedures that would
increase the likelihood of a just result often
are not utilized, even though they could
have been without exceeding the court’s
time guidelines.

In short, proposed conservatees are not
afforded the process they are due. Cases are
rushed through the system. Shortcuts are
used. Steps are missed. Efficiency, not
quality, seems paramount to both the court
and the attorneys it appoints.

In the 18 cases I looked at of one attorney,
services that could have been performed but
were not include: (1) objecting to the lack
of an investigation by a court investigator
and the lack of an investigator’s report even
when no investigator was involved; (2)

reviewing school records for
clients who were enrolled in
school; (3) interviewing any
staff members at these
schools; (4) reviewing the
regional center report in
several cases; (5) interview-
ing the doctor who submit-
ted the medical capacity

declaration in any of the cases; (6) inter-
viewing any of the relatives, other than the
custodial parents, who were identified in the
petition; (7) reviewing the most recent
Individual Program Plan or any clinical
evaluation reports in the regional center
files in any of the cases; (8) asking for an
expert to be appointed under Evidence
Code Section 730 as authorized by law in
any of these cases — especially in cases
where the right to make sexual decisions
was retained by the client upon recommen-
dation of the attorney; and (9) developing
an ADA accommodation plan for clients.

For all practical purposes,
the only accommodation

the court provides to
these litigants is a court

appointed attorney.
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An evaluation of 25 additional cases han-
dled by six other attorneys who represented
proposed limited conservatees shows a
similar pattern of waiving procedural
protections (court investigator reports and
regional center reports) and failing to take
advantage of procedures that were available
and that would have increased access to
justice and a fair result — many of which
could have been utilized without exceeding
the presumptive 12-hour limit for attorney
services (per the general order of the
presiding judge). This pattern was known to
and ratified by a judge.

Title II of the ADA and Section 504 of the
Rehabilitation Act place an affirmative duty
on state and local courts to ensure that
litigants with cognitive and communication
disabilities receive access to justice. This is
especially so when the litigants are forced
to participate in legal proceedings. The duty
is amplified, and requires the court to take
action on its own motion, when the court is
aware that these involuntary litigants have
mental or emotional difficulties that impair
their ability to participate in legal proceed-
ings in a meaningful manner unless they
receive accommodations.

Under circumstances such as those associ-
ated with limited conservatorship proceed-
ings, the court must provide accommoda-
tions, and modify usual policies and prac-
tices, to ensure access to justice for these
litigants. For all practical purposes, the only
accommodation the court provides to these
litigants is a court-appointed attorney.

Having provided such an accommodation,
it is the responsibility of the court to ensure
these attorneys are properly trained to repre-
sent clients with intellectual and develop-
mental disabilities. But my research sug-

gests the court has failed to ensure proper
training of these attorneys.

Proposed conservatees lack the ability to
know when their attorneys are performing
in a deficient manner, and lack the ability to
complain and demand a new attorney — so
it is the responsibility of the court to put
various quality assurance controls in place
to ensure these attorneys are giving the
clients access to justice. The court has not
done so. Judges are rubber stamping the fee
claims and ignoring the deficiencies evident
in the reports submitted by the attorneys to
the court.

There is a clear pattern of ADA violations
by court-appointed attorneys, by the legal
services program operated by the court, and
by the training programs mandated by and
implicitly approved by the court. The Los
Angeles Superior Court is ultimately re-
sponsible for these violations. """

Comment: After this was published in the
Daily Journal, I gave the matter further
thought and realized that, as the funding
source of this legal services program, the
County of Los Angeles is ultimately re-
sponsible for these ADA violations.  The
county is willfully allowing this to happen.

 
Thomas F. Coleman is
the legal director of
Spectrum Institute, a
nonprofit education and
advocacy organization
promoting justice and
equal rights for people

with intellectual and developmental disabilities.
Email him at: tomcoleman@spectruminstitute.org. 
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Delay and Denial of Voting Rights in California 
  

By Thomas F. Coleman 
 
When the author of a historic voting rights reform
measure crafted the bill, he included provisions to
restore the voting rights of tens of thousands of people
with disabilities. He knew the state was under investi-
gation by the Department of Justice for stripping
people in conservatorships of voting rights in violation
of federal voting rights and disability rights laws. 
 
State Sen. Marty Block included a provision in Senate
Bill 589 to give voting rights back to these potential
voters. The bill was signed by Gov. Jerry Brown on
Oct. 10, 2015 and became effective on Jan. 1. It had
the support of Secretary of State Alex Padilla, the
state's chief elections officer. 

Block and Padilla knew there
was a presidential election
scheduled for November. Chief
Justice Tani Cantil-Sakauye and
the California Judicial Council –
also under investigation by the
DOJ –  started preparing new
court forms to be ready on Jan 1. 

Unfortunately, it appears that
none of these elected officials
developed plans to restore the
voting rights of upwards of
32,000 or more disenfranchised
people with disabilities in time for
them to vote in November. The
issue of voting rights restoration
was not a priority for them. 

It appears that the state's major
disability rights agencies and organizations did not
make voting reinstatement a priority either. This
includes the State Council on Developmental Disabili-
ties, Disability Rights California, and a network of 21
regional centers that coordinate services for more than
140,000 adults with developmental disabilities. As a
result, 32,000 conservatees who had been stripped of
voting rights by probate court judges over the years
have fallen between the bureaucratic cracks. 

The court must develop a voting rights restoration plan
that would get disenfranchised conservatees back on
the voting rolls soon. 

This week, my organization, the Spectrum Institute,
filed a complaint with the DOJ against the state
judiciary for failing to restore these voting rights in a
timely manner.  The lead individual in the class action

complaint is David Rector, a former producer with
National Public Radio who was stripped of his voting
rights by a probate court judge in 2011 during a
conservatorship proceeding.  David, who has quadri-
plegia and is unable to speak, is able to read and
comprehend. Through an eye-tracking communica-
tions device, he informed a court clerk in San Diego
that he wants his voting rights restored immediately. 
The request is pending. 
  
Two weeks ago, David was unaware of SB 589.  No
one from the court or from any of the disability rights
groups his fiancee sought help from mentioned the
new law to her. It is likely that most other conservatees

who lost their voting rights like
David did are also unaware that
all they have to do to regain the
franchise is to say or write four
words – “I want to vote” – and
have those words transmitted to
the superior court. This is the
best kept secret in California. 

Less than two months from the
voting registration deadline for
the Nov. 8 election, and the
courts still do not have a plan for
timely restoration of voting rights.
The disability rights groups and
the regional centers are
scratching their organizational
heads wondering what to do. The
judiciary has no comment. The
secretary of state responds in
vague generalities. 

 
In the meantime, 32,000 people with disabilities in
California will be kept from the polls in November.
Surely this is not what Sen. Marty Block had in mind
when he successfully moved SB 589 through the
legislative process. Surely, this is not the type of
reasonable accommodation contemplated by the
Americans with Disabilities Act. """
  

Thomas F. Coleman is the legal director of Spectrum
Institute. tomcoleman@spectruminstitute.org More

information at: www.spectruminstitute.org/votingrights 

 
                           August 26, 2016

David Rector, Roz Alexander-Kasparik
and Tom Coleman at rally in San Diego
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by Thomas F. Coleman

Did you know that October was Disability Awareness Month? 
That designation provides an opportunity for private-sector
businesses to recognize the contributions and needs of workers
and customers with disabilities.  In terms of the public sector,

Disability Awareness Month is a time that judges and attorneys are reminded they may need to take
extra steps to provide access to justice to litigants with disabilities. 
 
In keeping with the spirit of that month, I sent a
letter to the State Bar of California in October 2015
to bring to its attention deficiencies in legal services
provided by court-appointed attorneys representing
clients with cognitive disabilities in conservatorship
proceedings. I sent a similar letter to the California
Supreme Court.  Now that another Disability
Awareness Month has come and gone, I am still
waiting for a reply from the bar association and the
court.

For judges and attorneys who interact with litigants
who have cognitive disabilities, every single day
must be disability awareness day.  Awareness of the
special needs of such litigants is not optional or
something that should be considered one month
each year.  The Americans with Disabilities Act –
and its mandate that litigants with disabilities are
provided access to justice – require that each day
must be disability awareness day for the judiciary
and the legal profession.

Attorneys who represent clients with cognitive
disabilities are bound by the same rules governing
attorney-client relationships as are attorneys who
represent clients without disabilities.  Rules of
professional conduct, promulgated by the Supreme
Court and enforced by the State Bar, require attor-
neys to perform competently, avoid conflicts of
interest, and adhere to ethical duties of undivided
loyalty and utmost confidentiality.  They must also

communicate effectively with their clients.  A
violation of any of these duties – rooted in common
law, statutes, and rules of court – may be addressed
though a variety of complaint procedures.

In a criminal proceeding, for example, a disgruntled
defendant can ask the court to replace a court-ap-
pointed attorney who the defendant feels is perform-
ing incompetently.  This triggers what is known as
a “Marsden” hearing where the defendant can air
any grievances in a confidential hearing.  A “Mar-
sden” procedure is theoretically available to respon-
dents in conservatorship cases.  If the complaint is
found to have merit, a new attorney is appointed.

A client who has received ineffective assistance of
counsel in a legal proceeding has the right to appeal
to bring the complaint to the attention of an appel-
late court.  If the appeal is successful, a new trial
may be ordered.

A client who has been victimized by an attorney’s
misconduct or incompetent services can file a
complaint with the State Bar.  If an investigation
shows probable cause that statutes or court rules
were violated, an administrative hearing is con-
ducted which may result in discipline to the attorney.

These complaint procedures are theoretically avail-
able to all clients, but in reality they are not accessi-
ble to litigants with cognitive disabilities.  Because

Disability awareness all day, every day
 

We Need to Fix Complaint Procedures
for Disabled Litigants

Page 10



of the nature of such disabilities, litigants in conser-
vatorship proceedings, for example, would not
know whether their attorneys are performing incom-
petently, have a conflict of interest, have been
disloyal, or have violated the duty of confidentiality. 
This type of a disability also makes them unaware
that complaint procedures are available or to under-
stand how to go about filing such a complaint.  

Clients with cognitive disabilities are, in a practical
sense, unable to make a Marsden motion, file an
appeal, or lodge a complaint with the bar associa-
tion.  Unless the judiciary and the legal profession
take affirmative measures to provide such clients
meaningful access to these complaint procedures,
litigants with cognitive disabilities will continue to
be excluded from this aspect of the administration
of justice.

Solutions are available if only they are sought. 
There are three public entities in California – each
of which has obligations under Title II of the ADA
– that should seek solutions so that litigants with
cognitive disabilities have access to these attorney
complaint procedures. 

The Judicial Council of California adopts rules
governing trial and appellate court procedures.  It
should consider a new rule to give “next friend”
standing to a third party to make a Marsden motion
on behalf of a respondent in a conservatorship
proceeding.  A more liberal rule on standing should
also be adopted to allow a third party to file an
appeal when the rights of a litigant with a cognitive
disability have been violated due to attorney mis-
conduct or judicial error or abuse of discretion.

The State Bar of California has a major role to play. 
Knowing that clients with cognitive disabilities will
generally not be aware of attorney misconduct or
incompetent services, the bar association should
allow a third party to initiate a complaint against an
attorney suspected of violating rules of professional
conduct.  

The State Bar can also take pro-active measures to
minimize deficient legal services to litigants with
cognitive disabilities.  For example, it can monitor

training programs for public defenders and court-
appointed attorneys who represent respondents in
conservatorship proceedings to ensure they are
ADA-compliant and that they make the attorneys
qualified to handle such cases.  MCLE credits
should only be allowed for ADA-certified educa-
tional programs.

The State Bar also can annually audit a sample of
conservatorship cases throughout the state to verify,
after the fact, that the attorneys truly provided the
clients effective advocacy services.  Knowing that
his or her case might be selected for an audit could
have a positive effect on attorney performance.  

In addition to its adjudicative role in litigation, the
California Supreme Court has an administrative
function as well.  It is a “public entity” with respon-
sibilities under Title II of the ADA to ensure access
to justice for litigants with disabilities.  It should
exercise its administrative responsibilities by con-
vening, or instructing the State Bar to convene, a
Task Force on Access to Attorney Complaint Proce-
dures.  Such a task force – composed of attorneys,
judges, and representatives of organizations advocat-
ing for seniors and people with intellectual disabili-
ties – would delve deeper into how to give clients
with cognitive disabilities better access to justice if
and when their attorneys fail them.  

If the state judiciary and the legal profession heed
this call to action, perhaps when Disability Aware-
ness Month rolls around in October 2017, the Su-
preme Court, the State Bar, and the Judicial Council
will have found some viable methods of providing
meaningful access to these complaint procedures for
litigants with intellectual disabilities. """

Thomas F. Coleman is the legal director of the
Disability and Abuse Project of Spectrum Institute. 
Email: tomcoleman@spectruminstitute.org 
Website: www.spectruminstitute.org 
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Something That’s Actually Rigged:
The Conservatorship System

  
By Thomas F. Coleman

November 18, 2016
 

During the last few weeks of the presidential
campaign, voters heard Donald Trump repeatedly tell
audiences at his rallies that “the system is rigged.”  As
applied to voting systems operated by state govern-
ments, that was a gross exaggeration.

Even so, the notion of a system being “rigged” did not
seem far-fetched to me.  I have been fighting oppres-
sive and overbearing economic and legal systems my
whole life.  

My first experience was with an unfair economic
situation in Detroit.  A major newspaper was taking
advantage of newspaper delivery boys who were under
my supervision.  I was fired when I tried to organize
the boys into a union so they could collectively demand
fair working conditions.  

Intervention by the National Labor
Relations Board caused my rein-
statement, but I dropped the union
organizing because, as a teenager
myself, I lacked the resources to
press the matter further.  To me,
that system was rigged.  A battle
between a group of teenagers and
a large corporation had a predeter-
mined outcome.  As expected, the
system won.

My next encounter with a rigged system occurred a
decade later in California.  This time it was with an
unfair criminal justice system that sent undercover vice
officers to gathering spots for gay men to entrap and
arrest them.  I was fresh out of law school and started
defending these victims of the vice squad.  

That system was definitely rigged.  The police and the
judges knew the men would not fight back.  The legal
system could count on a plea bargain in almost every
case because the deck was stacked against homosexu-
als even though the crimes involved consenting adults. 

The legal profession provided these defendants with a
lawyer, but the attorneys counseled their clients that
plea bargaining was the only viable option. Few

lawyers took cases to trial to contest the charges.  None
of them challenged the system itself.  None, that is,
until I took up the cause.

I decided to challenge the constitutionality of the
system itself. It took several years of litigation – with
plenty of losses along the way – but I finally got a case
to the California Supreme Court. 

After 18 months of review, the court handed down a
landmark decision in Pryor v. Municipal Court – a
ruling where it declared that the law and the system of
enforcement were unconstitutional.  It set new rules
that all but ended undercover entrapment and the
resulting need for defendants to plea bargain. 

Fast forward to 2013 when I was
confronted with another rigged
system.  This time it was one that
was operated by the probate courts
in California.  The victims of the
rigging were vulnerable adults
with intellectual and developmen-
tal disabilities and seniors with
other cognitive impairments.  The
legal machine in question was the
conservatorship system.

Conservatorship proceedings are
initiated, often by parents or rela-

tives, for the protection of seniors or adults with
cognitive disabilities who are at risk of neglect because
they cannot make  major life decisions for themselves. 
Some states call them guardianship proceedings. 

Over the course of 18 months, three cases came my
way. Mickey’s case was the first.  It involved alleged
abuse by his conservator.  Greg’s case was the second. 
He was being forced to spend time with a parent
against his will – a parent whom he said he feared. 
Stephen’s case involved numerous rights violations,
including the threatened loss of his voting rights. 

In each situation, I was asked to give advice about
whether the disabled adult was receiving proper legal
representation from a court-appointed lawyer.  
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My investigation showed a pattern of negligent repre-
sentation. I began to wonder if these were isolated
incidents or if perhaps I was being introduced to
another rigged system.  

Three years later, and after 3,000 hours of analyzing
the conservatorship system in California and similar
systems in other states, I have concluded the probate
courts are operating a rigged system that is all too often
meting out assembly line injustice to hundreds of
thousands of seniors and adults with disabilities.

When a conservatorship petition is filed with the court
and served on a senior or an adult with a developmen-
tal disability, the adult is involuntarily drawn into
complicated legal proceedings.  Because of cognitive
and communication disabilities, there is no way these
individuals can question or challenge the petition,
much less produce evidence that they should retain
some or all of their fundamental rights.  The proceed-
ings seek to take away their right to make decisions we
all take for granted as adults, involving medical,
financial, educational, residential, social, sexual, and
marital matters.

“Protective” systems like this exist in all 50 states. 
There are more than 1.5 million adults in the United
States who are currently under an order of guardian-
ship or conservatorship.

In at least 20 states, it is not mandatory for the court to
give these adults a lawyer.  How rigged is that? 
Imagine yourself with a cognitive disability, perhaps
even unable to speak, and then being served with legal
papers in a proceeding that seeks to remove your
decision-making rights and confer them on another
person.  The proposed guardian may even be someone
who has been abusing you physically or exploiting you
financially. 

Then there are 30 states that do give a lawyer to the
adult in question.  My auditing of the system in Cali-
fornia, and consultations with advocates who are
ringing alarm bells in other states, has caused me to
conclude that the policies and practices in state courts
throughout the nation are not truly giving clients
adequate advocacy and defense services.  

These state-run probate court systems remain perpetu-
ally rigged because of a perfect storm of circumstances. 
Legislators turn a blind eye to the situation because
their primary concern is limiting judicial budgets. 
Judges feel trapped because they must manage huge
caseloads.  They resist developing a system where

properly trained lawyers who act as zealous advocates
file motions and demand hearings – proceedings which
will take up precious court time.  

Court-appointed lawyers depend on a flow of future
cases from the judges who appoint them and so they
are afraid to rock the boat.  Trouble makers or those
who put in “too many hours” on cases fear they may
not be appointed to future cases. 

Another element of this perfect storm of circumstances
perpetuating the status quo is the inability of these
litigants to complain.  Because of their cognitive and
communication disabilities, they do not file appeals
with higher courts or lodge complaints with state bar
associations.  Thus the usual corrective systems are
never activated and the pattern of deficient advocacy
services continues indefinitely.

Whether these three cases came to me by coincidence
or “cosmic design,” I have taken up the call of reform. 
My goal is that litigants with cognitive or communica-
tion disabilities will routinely receive individualized
justice and due process of law.  My hope for a better
future rests more with the U.S. Department of Justice
than with state officials. 

The DOJ could open a formal inquiry into the  Califor-
nia policies and practices that violate the Americans
with Disabilities Act – a federal law requiring courts,
and the attorneys they appoint to these cases, to pro-
vide access to justice to people with disabilities.  

That is not systematically occurring in California now,
has not occurred in the past, and is not likely to happen
in the future unless and until California is required to
answer to a higher authority.  The ADA, as adminis-
tered by the DOJ, is that higher authority.

The DOJ has seen and tackled rigged systems before. 
Federal intervention now could stimulate conservator-
ship reform in California, which in turn could launch
a domino effect to unrig state guardianship systems
throughout the nation. """

 

Thomas F. Coleman is the legal di-
rector of the Disability and Guard-
ianship Project of Spectrum Institute.
tomcoleman@spectruminstitute.org

www.spectruminstitute.org 
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                       Access to Justice: E(quality) = MC410
                           By Thomas F. Coleman

                         Daily Journal – January 6, 2017

An attorney does not have to be an Einstein to realize that a client with an
intellectual or communication disability may need an accommodation in
order to receive access to justice in a legal proceeding.  When such
disabilities become apparent, a lawyer has an obligation under state and
federal law to take appropriate remedial action.

With the commemoration of the 25  anniversary of the Americans withth

Disabilities Act in the rear-view mirror, all attorneys should be aware that
federal law requires government entities and businesses to provide
reasonable accommodations to people with disabilities.  This includes
court-appointed and privately-retained attorneys.

Title II of the ADA requires courts to take appropriate actions to ensure
that litigants with disabilities have access to justice and have an

opportunity for meaningful participation in legal proceedings.  Title II applies to attorneys who
are appointed by the court and whose fees are paid with public funds.  

Title III of the ADA requires professional offices, including law offices, to provide reasonable
accommodations to clients with disabilities that necessitate such accommodation in order for
them to receive the benefit of the services being provided.  

There are several California statutes that impose a duty on lawyers to provide reasonable
accommodations to clients with disabilities.  Civil Code Section 51.4 (California Access Law)
protects the right of people with physical or mental disabilities to “equal access” to business
establishments.  Civil Code Section 51 (Unruh Civil Rights Act) says that a violation of the
federal ADA is also a violation of this statute.

The Rules of Professional Conduct also apply to legal services performed for clients who have
disabilities.  Under Rule 3-110, a lawyer shall not intentionally fail to perform legal services with
competence.  In order to show competence in a matter, a lawyer must “apply the 1) diligence, 2)
learning and skill, and 3) mental, emotional, and physical ability reasonably necessary for the
performance of such service.”

When these state and federal legal mandates are applied to the representation of clients with
cognitive and communication disabilities, several principles become evident.  

First, when a lawyer becomes aware that his or her client has such a disability, the lawyer should
assess whether he or she has the skill necessary to provide competent services to a client with
such special needs.  Does the attorney have knowledge about this type of a disability?  Can the
attorney effectively interview the client and ascertain the client’s true wishes?  What types of
accommodations should be used to ensure that the client receives access to justice and can have
meaningful participation in the case?
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If a lawyer does not have the requisite skill – or the necessary mental and emotional disposition
for that matter – he or she might still represent the client if the lawyer acquires the skill before
the service is scheduled to begin. (Rule 3-110, (c).  The lawyer may not need to become
personally skilled to provide competent services if other professionals can be associated  who
will help fill the accessibility gap.

For example, if a client is deaf or hard or hearing, a sign language interpreter may be all that is
necessary to ensure that the client receives access to justice in courtroom proceedings.  However,
for clients with intellectual or developmental disabilities, other accommodations will be
necessary.  Additional steps must be taken to ensure that such clients have the most effective
communications with their attorneys that are possible and that they understand the court
proceedings and participate in them in the most effective way that is reasonably possible.

Providing disability accommodations to clients with cognitive and communication disabilities is
especially important in conservatorship cases.  Lawyers appointed to represent proposed
conservatees know from the get-go that the client probably has a significant mental disability and
may have serious problems communicating and understanding.  These lawyers also know that
important liberty interests are in jeopardy.  Court-appointed conservatorship lawyers, therefore,
have an even stronger incentive to acquire the skills necessary to provide effective representation
to clients with special needs.

There is a tool available to attorneys to assist them in meeting the needs of these clients, and at
the same time fulfilling their legal duty to provide competent representation and ensure access to
justice for such litigants.  It is Judicial Council Form MC-410.  It was formulated under the
authority of Rule 1.100 of the California Rules of Court which regulates disability
accommodations in judicial proceedings.

This form may be used by attorneys to request the court to provide disability accommodations for
their clients.  The form is submitted by the attorney to the court on an ex-parte basis.  The request
for accommodation is confidential.  A brochure published by the Judicial Council explains that
“The process for requesting accommodation under Rule 1.100 is not adversarial.”  

My research suggests that MC-410 is seldom used in conservatorship cases.  That is probably
because the form is never mentioned in training programs for court-appointed attorneys who
represent disabled clients in such cases.  That is shame.  The use of this form should be routine in
such proceedings, or for that matter in any case where the client has a significant disability.

One use of the form would be for an attorney to request the appointment of an accommodation-
assessment expert to assist the attorney in formulating a disability-accommodation plan for the
client – to ensure access to justice in the proceeding, from the beginning to the end.  If the client
is indigent – which many conservatees are – the attorney would be entitled to have an expert
appointed for such purpose, at county expense, under Evidence Code Section 730.  

Perhaps it is time for bar associations to shine a spotlight on the MC-410 form, not only for the
benefit of clients with disabilities, but for the benefit of lawyers who might someday find
themselves on the receiving end of a complaint to the State Bar of California for violating state
and federal disability rights laws and rules of professional conduct.

Thomas F. Coleman is the legal director of the Disability and Guardianship Project of Spectrum
Institute.  He may be contacted at tomcoleman@spectruminstitute.org.
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Elder Abuse Bills Are a Start: Reform at State and

Federal Level Should Include All Vulnerable Adults
 

By Thomas F. Coleman
Los Angeles Daily Journal / February 28, 2017

 
United States Sen. Amy Klobuchar has introduced
a bill (S. 182) encouraging states to improve access
to justice for seniors in guardianship and conserva-
torship proceedings. Sen. Charles Grassley is
sponsoring a related measure (S. 178) to improve
the way states respond to elder abuse.

These bills were introduced in response to a grow-
ing chorus of individuals and organizations calling
for major reforms in state guardianship and conser-
vatorship systems they allege are abusing the rights
of seniors and other adults with cognitive
and communication disabilities. 

Reform of guardianship and abuse re-
sponse systems requires a carrot-and-
stick approach. Awarding grants to entice
states to create demonstration projects to
reform guardianship systems and abuse
response practices is the carrot. The stick
already exists in the form of lawsuits and
adverse publicity.

Both bills are good, but they don’t go far
enough. As currently written, they would only apply
to state projects intended to improve guardianship
and abuse-response systems for adults who are over
60. Protecting seniors is a laudable goal, but vulner-
able adults under 60 need to be included, too.

There is ample evidence of abusive guardianship
and conservatorship practices violating the rights of
people with disabilities under 60. It makes logical
and practical sense for these bills to be amended to
include this entire population of protected adults in
the scope of federal grants to stimulate state im-
provements.

For anyone who might wonder if guardianship
systems are really denying access to justice to
vulnerable adults under 60, reading a short sum-
mary of a few cases should erase any doubt.

Michael, age 19, lives in Staten Island, New York.
He has cerebral palsy, a disability he acquired due
to negligent hospital procedures at birth. He re-
ceived a hefty award from the hospital. The money
was placed in a trust during his childhood years.
 
Michael’s disability has not impaired his mental
functioning. He is currently finishing his last year in
high school where he has been receiving excellent
grades in general education classes. 

When Michael turned 18 and became an
adult, he wanted to make his own eco-
nomic decisions, just as all adults do. Two
days before his 18  birthday, a court-th

appointed guardian from his parents’
divorce proceeding filed a petition to
appoint a conservatorship guardian to
control Michael’s finances during
adulthood.

Michael objected and retained his own
attorney. He had the support of his mother
and his grandmother. As a counter move,

the court removed Michael’s chosen attorney and
replaced him with a court-appointed lawyer. 

A journalist caught wind of the case and decided to
write a story. When he contacted the guardian for
comment, the guardian sought and obtained a “gag
order” from the court. The case file is now sealed.
Court proceedings are closed to the public. The
parties have been ordered, under threat of criminal
contempt, not to speak or share documents with the
media. 

These protective measures effectively shield the
court’s actions from public scrutiny. Michael’s due
process right to an attorney of his choice and his
constitutional rights to freedom of speech and press
are being violated by a court in “star chamber”
proceedings. 
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The type of institutional abuse perpetrated by the
judicial system in New York occurs in California
too, as the following four cases illustrate.

For many years, David worked on the East Coast as
a producer for National Public Radio. When he
turned 58, David moved to San Diego so that he
and his fiancée Roz could start a new life together.
Soon thereafter, David was unexpectedly stricken
with an illness that caused what is sometimes called
“locked-in syndrome.” He became quadriplegic and
lost his ability to speak. He could hear, see and
process information internally, but could not com-
municate with the outside world. However, with
ongoing therapy he was able to regain some use of
a finger and thumb on one hand.

In order to assist David with financial and medical
decision-making, Roz filed a petition asking to be
appointed as his conservator until he was able to
communicate more effectively. Her good intentions
resulted in a nightmare for her and David.

At the time, David had $78,000 in life savings. The
court refused to make Roz the temporary conserva-
tor and instead appointed a paid professional. The
conservator then hired an attorney. As proceedings
dragged on, they drew their fees from David’s
savings until his funds were totally depleted.
 
Then the conservator and the attorney withdrew
from the proceeding and the court appointed Roz to
be David’s conservator. David, who had voted
consistently in elections throughout his life, was
summarily stripped of his right to vote. 

Stephen got a taste of California’s oppressive
conservatorship system when he turned 18. Because
of Stephen’s autism, his mother felt it would be
best if she became his conservator so that she could
handle complex decisions involving finances and
medical care. She planned to allow him to make his
own social decisions.

Their experience with the system was horrific.
Stephen almost lost his right to vote when his
court-appointed attorney claimed that “voting is
inconsistent with conservatorship.” The attorney
planned to have Stephen’s right to make social
decisions taken away so that the court could order

him to visit his father — a parent whom Stephen
feared. The attorney would not allow Stephen, who
was then nonverbal, to use his chosen method of
communication. The violations of the Americans
with Disabilities Act were too numerous to describe
here.

It was only intervention by a disability rights
organization that turned things around. Pressure
forced the attorney to start advocating for his client.
Stephen kept the right to vote and the right to make
his own social decisions. 

Gregory was drawn into a conservatorship when he
turned 18. His parents filed a petition as a way to
protect their autistic son. Unfortunately, the court
summarily stripped Gregory of his right to vote
despite the fact that he did not have an intellectual
disability. Later, when the parents divorced and
Gregory did not want to visit his father — due to
fears he expressed over and over — the court
ordered Gregory to spend time with his father
anyway. When Gregory resisted, the court stripped
Gregory of his right to make all social decisions.
His court-appointed attorney advocated against
Gregory, ignoring letters from many professionals
in support of Gregory’s ability to make social
choices. 

These cases are the tip of the chilly conservatorship
iceberg. An audit of dozens of conservatorship
cases in Los Angeles County reveal a pattern and
practice of deficient legal services and a lack of
judicial oversight. The “protection” court is not
protecting the rights of vulnerable adults as it
should. 

Reform at the state level is needed, not only in
California and New York but throughout the nation.
Perhaps federal grants to promote such reform will
help. The grants and the reform, however, should
include all vulnerable adults. These two senate bills
could do so if they are amended to become “seniors
plus” reform measures.
 

Thomas F. Coleman is legal director of the Disabil-
ity and Guardianship Project of Spectrum Institute.
 

www.spectruminstitute.org

tomcoleman@spectruminstitute.org  
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Third-Party Standing as an ADA Accommodation on Appeal

By Thomas F. Coleman
Los Angeles Daily Journal / March 13, 2017

As a preliminary  matter, sometimes an appellate
court must resolve an issue of “standing” before
it ever reaches the merits of an appeal.  Standing
to appeal is different than standing to participate
as a litigant at the trial court level.

This difference was illustrated in the gay mar-
riage case challenging the constitutionality of
Proposition 8 – the initiative that prohibited the
State of California from issuing marriage licenses
to same-sex couples.  Several couples filed a
lawsuit in federal court to challenge the constitu-
tionality of Prop 8.  When the state declined to
defend the initiative, the court
allowed the proponents of the
ballot measure to intervene to
defend its legality.  

After the trial court declared
Proposition 8 unconstitutional,
the proponents appealed.  When
the case eventually reached the
U.S. Supreme Court, the justices
ruled that the proponents lacked
standing to appeal.  The court
explained that to have standing
to appeal, a litigant must show personal and
tangible harm to his or her rights.  Yes, the
proponents may have been offended by the ruling
of the trial court, but the court had not ordered
them to do or refrain from doing anything.  A
generalized grievance is not sufficient to confer
appellate standing in the federal court system.
(Hollingsworth v. Perry, 133 S.Ct. 2652 (2013).

California also has strict rules on appellate stand-
ing. (Conservatorship of Gregory D., 214
Cal.App.4th 62 (2013). The case of Gregory D.
involved a limited conservatorship proceeding in
which a trial court entered an order restricting the
constitutional rights of a young man with autism. 
Both parents were also parties to the proceeding
in the trial court.  

Although Gregory was an adult and had repeat-

edly objected to being forced to visit with his
father, Gregory’s court-appointed attorney did not
advocate on behalf of his client’s stated wishes. 
Instead, the attorney submitted the matter to the
court without presenting evidence or legal argu-
ments in defense of Gregory’s freedom of associ-
ation.  When the trial court ordered Gregory to
visit his father despite Gregory’s objections, the
attorney essentially surrendered his client’s
rights. The attorney did not object or file an
appeal.

Gregory’s mother filed an appeal to vindicate her
son’s constitutional rights of liberty
and privacy.  No matter how uncon-
stitutional the order forcing Gregory
to visit his father may have been, the
Court of Appeal did not reach the
merits of the appeal.  Instead, it de-
clared as a preliminary matter that
Gregory’s mother lacked standing to
appeal.

The court said the judge’s order did
not affect the mother.  It only impli-
cated Gregory’s rights.  Relying on

Code of Civil Procedure Section 902, the court
affirmed the judgment below.  The statute de-
clares that “any party aggrieved” by a judgement
may appeal.  The Court of Appeal ruled that a
party may not assert error that injuriously affected
only non-appealing co-parties. 

Her status “as Gregory’s concerned mother does
not confer standing to appeal on his behalf,”
Presiding Justice Joan Dempsey Klein wrote for
the court.  Because she is not “personally ag-
grieved by said order,” the mother “lacks stand-
ing to assert error on Gregory’s behalf.”  

At first glance, the court’s opinion in Gregory D.
seems like a garden variety application of the
normal rules of appellate standing.  However, just
beneath the veneer of normalcy lurk potential
violations of federal law.  
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The appellate court assumed that, just because his
court-appointed attorney chose not to object or
appeal from the potentially unconstitutional
order, that Gregory did not feel aggrieved by
being forced to associate with his father.  In
reality, however, Gregory was not a party to the
appeal because his attorney decided to surrender
his rights in the trial court.  

Because of the nature of the trial court proceed-
ing – a limited conservatorship – the appellate
court knew that Gregory had a developmental
disability that affected his ability to make deci-
sions.  This knowledge triggered a duty for the
court, under the Americans with Disabilities Act,
to inquire further as to whether to provide Greg-
ory with an accommodation so that he would
have access to justice in the appeal.  The court
should have appointed an attorney to represent
him in the appellate proceeding so that, through
the attorney, Gregory’s position on the issue of
standing or on the merits could have been pre-
sented.

An appointed appellate attorney could have
argued that Title II of the ADA may require the
modification of normal procedural rules in order
to give a litigant with a developmental disability
access to justice on appeal.  Even without ap-
pointing an appellate attorney to represent Greg-
ory, the court should have recognized its obliga-
tions as a public entity to sometimes modify
normal rules, on its own motion, to ensure that a
litigant with a disability has meaningful participa-
tion in an appeal. 

Because there are never any appeals by people
with disabilities in limited conservatorship pro-
ceedings, appellate judges have probably not
given any thought to their obligations under Title
II of the ADA in such cases.  Without any appel-
late oversight, judicial errors and abuses of
discretion are allowed to exist and may be re-
peated indefinitely.

The published opinion of Gregory D. is binding
law statewide.  Unfortunately, the opinion failed
to recognize that cognitively-disabled litigants
cannot appeal on their own.  When their rights
are violated by a trial court and their appointed
attorney is indifferent or surrenders their rights,

their only hope for redress is by allowing a third
party to have appellate standing.   A concerned
parent who is a party to the case in the trial court
would be a logical advocacy surrogate on appeal. 

The opinion in Gregory D. is an ADA violation
in need of a remedy.  Because the case is final, it
is too late to secure an individualized remedy for
Gregory.  But it is not too late for state officials
to craft a general remedy for limited conservatees
in future appeals.

Several remedial actions can be taken by the
Supreme Court, Judicial Council, and Legislature
to modify normal rules of appellate standing so
that litigants with cognitive and communication
disabilities receive access to appellate justice.

The Supreme Court has authority, on its own
motion, to order a published appellate opinion to
be de-published at any time. See California Rules
of Court, Rule 979(d). An order de-publishing the
opinion in Gregory D. would help eliminate any
misimpression that third-party standing is not
available in an appeal involving a conservatee.

The Judicial Council could adopt a rule allowing
a third-party to have standing to protect the
constitutional rights of litigants with cognitive
disabilities.  Such a rule would implicitly incor-
porate the requirements of the ADA into state
appellate procedure. 

If the judicial branch fails to take these actions,
the Legislature could enact “Gregory’s Law”
amending Code of Civil Procedure Section 902
so that third-party appellate standing is clearly
available to assert the rights of cognitively-dis-
abled litigants.

In any event, whether or not these actions are
taken, there is nothing to prevent appellate court
judges from applying the requirements of the
ADA to cases that come before them now."""

http://spectruminstitute.org/ada-standing.pdf

Thomas F. Coleman is the legal director of
Spectrum Institute.  He can be reached at
tomcoleman@spectruminstitute.org.  Links to
online documents were added post publication.
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